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PROPERTY 1108(D) FINAL EXAM 

PROFESSOR DE BEER 

TUESDAY, 10 DECEMBER 2013, 09:00 – 12:00 (180 MINUTES) 

 
IN PART I, YOU MUST ANSWER 3 OF 4 QUESTIONS (150-250 WORDS). 

THE THREE ANSWERS IN PART I ARE WORTH 30% OF YOUR SCORE. 

 
IN PART II YOU MUST ANSWER 3 OF 4 QUESTIONS (500-750 WORDS). 

THE THREE ANSWERS IN PART II ARE WORTH 60% OF YOUR SCORE. 

 
OVERALL IMPRESSION OF BOTH PARTS IS WORTH 10% OF YOUR SCORE. 

 
YOU MUST WRITE LEGIBLY AND DOUBLE-SPACE ANSWERS IN INK. 

 
YOU MAY USE NON-ELECTRONIC REFERENCE MATERIALS 

(E.G. BOOKS OR NOTES, BUT NOT LAPTOPS, MOBILE PHONES OR SIMILAR DEVICES). 

 
THIS EXAM IS WORTH 75% OF YOUR FINAL GRADE. 



This page is for the professor’s use only. Do not write on this page, except your student #. 
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STUDENT # ____________________________ 

SCORE ____ /100 
(INSTRUCTOR USE ONLY) 

Letter Grade  Percentage Grade Point Value Definition 
A+  90-100  10  Exceptional 
A  85-89  9  Excellent 
A-  80-84  8  Excellent 
B+  75-79  7  Very Good 

B  70-74  6  Very Good 
C+  65-69  5  Good 
C  60-64  4  Good 
D+  55-59  3  Passable 
D  50-54  2  Passable 
F  0-49  0  Failure 

Part I 

Option 1 

Correct statement and application of the law  
1 2 3 4 5 

Clarity, concision, and persuasiveness of explanation 
1 2 3 4 5 

Option 2 

Correct statement and application of the law 
1 2 3 4 5 

Clarity, concision, and persuasiveness of explanation 
1 2 3 4 5 

Option 3 

Correct statement and application of the law 
1 2 3 4 5 

Clarity, concision, and persuasiveness of explanation 
1 2 3 4 5 

 
Total Score Part I 

/30 
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Part II 

 

Option 1 
Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Overall impression (i.e. demonstrated understanding of subject, possible creativity)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 2 
Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Overall impression (i.e. demonstrated understanding of subject, possible creativity)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

Option 3 
Thorough & responsive (i.e. analyzed all key issues, focused on relevant discussion)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Accurate & insightful (i.e. correctly applied law/policy, deep evaluation of issues) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Clear & organized (i.e. logically well structured, articulate, persuasive arguments) 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
Overall impression (i.e. demonstrated understanding of subject, possible creativity)  

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 
 

Total Score Part II (÷2) 
/60 

 
Overall Exam Impression 

0 3 5 5.5 6 6.5 7 7.5 8 8.5 9 9.5 10 

/10 



 

Page 4 of 19 

I. ANSWER 3 OF 4 QUESTIONS IN THIS PART, WHICH IS WORTH 30% OF 
THIS EXAM. BRIEFLY EXPLAIN (150-250 WORDS) YOUR ANSWERS. 

 
 
1. Parliamentarians in Kenya have recently been debating reforms to that country’s 

matrimonial property laws. Section 14 of the proposed Matrimonial Property Bill, 2013 
reads as follows: 

 
Part IV – SEPARATE PROPERTY 
… 
14. Where matrimonial property is acquired during marriage - 
(a) in the name of one spouse, there shall be a rebuttable presumption that 
the property is held in trust for the other spouse; … 

 
Which of the following statements comparing the law in Canada is most accurate? 

 
a. Section 14 reflects the presumption in Canada between parents and minor children, as 

applied in Pecore v Pecore. 
b. Section 14 reflects the presumption in Canada between parents and adult children, as 

applied in Madsen Estate. 
c. Section 14 reflects the presumption in Canada between parents and adult children, as 

applied in Pecore v Pecore. 
d. Section 14 reflects the presumption in Canada between parents and adult children, as 

rebutted in Madsen Estate. 
e. Section 14 reflects the presumption in Canada between one spouse and another, as 

rebutted in Pecore v Pecore. 
 
The correct answer is B. Pursuant to the common law in Canada, there is a rebuttable 
presumption of a resulting trust when property is transferred from a parent to an adult child. The 
presumption of resulting trust was applied, and not rebutted, in Madsen Estate. A is incorrect 
because there is a presumption of advancement when property is transferred from a parent to a 
minor child. C is incorrect because the presumption of resulting trust was rebutted in the case of 
Pecore v Pecore. D is incorrect because the presumption of resulting trust was not rebutted in 
Madsen Estate. E is incorrect because there is a presumption of advancement when property is 
transferred between spouses, and also because Pecore was not a case involving spouses. One 
might argue that no answer is accurate, because the Kenyan statute concerns matrimonial 
property while the Canadian cases do not; but the question asks for the most accurate response.
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2.  On November 13, 2013 CNBC reported: 
 
US must beat China back to the moon: Entrepreneur 
 

 
 
NASA is in the middle of jettisoning its old 
business model. The U.S. space agency is 
trying to figure out what kinds of products and 
services it should buy “off the shelf” from 
companies like SpaceX, and how much should 
it invest in its own development in order to 
push American discovery to the next level. 

Robert Bigelow thinks a happy medium can be 
found. The founder of Bigelow Aerospace 
made a fortune in the hotel and real estate 

businesses, and he’s pouring hundreds of 
millions of dollars into an enterprise that will 
create inflatable habitats designed for life 
beyond Earth. He entered into an agreement 
with NASA to provide a report on how 
ventures like his could help NASA get back to 
the moon, and even Mars, faster and cheaper. 

The catch? It needs to be worth his while. 

Bigelow is applying to the Federal Aviation 
Administration’s Office of Commercial Space 
Transportation to amend a 1967 international 
agreement on the moon so that a system of 
private property rights can be established 
there. “When there isn’t law and order,” he 
said, “there’s chaos.” 

Bigelow said he believes the right to own what 
one discovers on the moon is the incentive 
needed for private enterprise to commit 
massive amounts of capital and risk lives. “It 
provides a foundational security to investors,” 
he said. 

 
Which of the following thinkers’ ideas about property is best aligned with Bigelow’s 
remarks? 

a. Ellickson. 
b. Coase. 
c. Heller. 
d. Posner. 
e. Merrill. 

 
The correct answer is D. Richard Posner believes that economic efficiency is achieved through 
property rights that are (i) universal, (ii) exclusive, and (iii) transferable. His principle of 
universality suggests that even the moon should be propertized to encourage investment in its 
development. A is incorrect; Ellickson’s scholarship also reflect a law & economics perspective, 
but his works that we studied (on municipal zoning regulations, and on the rationale for perpetual 
rights in land) are less directly applicable to this question than Posner’s general ideas. Students 
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who answered A on the specific basis of Ellickson’s reference to the desirability of privatizing 
sidewalks and public spaces may have been awarded partial marks if a convincing analogy was 
made to lunar property. B is incorrect; Coase’s work in the field of law & economics relates 
more specifically to the issue of transaction costs as an impediment to market efficiency. C is 
incorrect; Heller’s work on the anticommons identifies problems with too much property, as 
opposed to problems with not enough property. E is incorrect; Merrill’s scholarship (studied in 
our course, at least) concerns the nature of property as a right to exclude, i.e. what property is, 
not why, where, or when, property rights should exist. Some students correctly pointed out that 
Mr. Bigelow’s remarks are most obviously aligned with the ideas of de Soto. While de Soto was 
not one of the choices, students who identified this correlation were rewarded with extra marks 
for the quality of their explanation. Similarly, Bigelow’s remarks align with the amicus curiae 
submissions of Epstein in Intel v Hamidi, but this answer was not offered, nor was Hardin, 
whose work on the tragedy of the commons might also have fit. 

 
3. On September 5, 2013, Businessweek reported: 
 
Wrigley Field’s Planned Renovation Threatens a Chicago Rooftop Tradition 
 

 
 
Eric Wolverton is drinking a beer at a Cubs 
game. Actually, near a Cubs game. As 40,500 
people—a near-sellout crowd— settled into 
their hard plastic seats at Chicago’s Wrigley 
Field, Wolverton perched on the bleachers on 
a rooftop across the street. He paid $124, 
roughly the cost of a field-level ticket at other 
Major League ballparks, for the privilege of 

cheering on the Cubs from atop 3643 N. 
Sheffield Ave., one of the 16 for-profit 
spectator spaces that make up the Wrigleyville 
Rooftops Association. … 

Wrigley Field, built in 1914 on Chicago’s 
north side, was once considered cutting edge; 
it was the first ballpark to include concession 
stands, the first to have an organist, and the 
first to allow fans to keep foul balls. But … in 
today’s universe of sleek arenas filled with 
microbreweries, sushi bars, and Shake Shacks, 
Wrigley is a comic fogy, too stubborn to admit 
the world is changing around him. … 

That’s why, for the past eight months, Cubs 
owner Tom Ricketts has pushed the city of 
Chicago to let him renovate. … [I]ncluded in 
the $500 million plan … is a 5,700- sq.- ft. 
JumboTron that would be placed in left field, 
obscuring some rooftop views. 

 
In the context of this report, which of the following statements is most accurate? 
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a. Ricketts can rely on Chief Justice Latham’s ruling in Victoria Park Racing to legally 
prohibit fans on Wrigleyville rooftops from watching baseball games. 

b. Ricketts can rely on Popov v Hayashi to legally prohibit fans on Wrigleyville 
rooftops from keeping baseballs that land on Wrigleyville rooftops. 

c. Ricketts can rely on INS v AP to legally prohibit fans on Wrigleyville rooftops from 
tweeting scores displayed on the JumboTron. 

d. Ricketts can rely on contract law to legally prohibit fans who enter into Wrigley Field 
from tweeting scores displayed on the JumboTron. 

e. Ricketts cannot legally build the JumboTron to block views above through the 
airspace above his existing stadium structure, based on Didow v Alberta Power. 

 
The correct answer is D. The contract would be a licence agreement to enter the premises (the 
real property), which although difficult to enforce may impose any (non-discriminatory) terms 
and conditions the property owner sees fit. A is incorrect; Chief Justice Latham stated: “the law 
cannot by injunction in effect erect fences which the plaintiff is not prepared to provide.” 
Ironically, although Rickett’s cannot impose a legal prohibition against fans across the road 
watching the sports spectacle, his construction of the JumboTron may provide a more effective 
remedy. That likelihood, however, does not make A an accurate statement. B is incorrect; 
although the case of Popov v Hayashi is about baseball, it is not relevant in the context of the 
report outlined in the question. C is incorrect; the “quasi-property” in hot news doctrine from INS 
v AP does not give “the right to monopolize either the gathering or the distribution of the news”, 
applies only between competitors not against the general public, applies only for a limited time 
(no facts regarding timing are provided), and anyways does not prohibit people from reporting 
what they observe first-hand. E is incorrect; if relevant at all, Didow would suggest that Ricketts 
can build a JumboTron in his airspace. Exceptionally, I awarded partial marks to the few 
students who answered A if they clearly interpreted “legally prohibit” to mean that such 
behaviour would not be illegal; “legally prohibit” was meant to refer to an injunction, but I 
acknowledge that I wasn’t as explicit as I could have been in this respect. 

 
4. On December 3, 2013 it was reported that an Australian fish and chips shop was sued 

by Disney: 
 

Adelaide chip shop ‘Frying Nemo’ in threat from Disney
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The Frying Nemo livery 
An Adelaide chip shop has been served with a 
legal notice from the Disney corporation. 

The ‘Frying Nemo’ shop in Hindmarsh has 
until Friday to amend or replace its livery, 
according to the terms of the Disney claim. 

Owner Grace Crawford said that the business 
had consulted with graphic designers and 

altered its artwork to differentiate it from the 
Disney artwork prior to opening. 

“We think its silly. We are definitely not going 
to close the store. We’ll fight to keep our name 
Frying Nemo,” she said. 

She told Channel 7’s Sunrise programme that 
other businesses across the globe named 
Frying Nemo had not faced similar actions. 

“Its only us that are being targeted,” she said. 
“We are definitely surprised. We have only 
been open a few months. To target a small 
business in Adelaide is bizarre.” 

Co-owner Andrew Crawford said he was 
boycotting all Disney movies this week. 

Disney has not made any public statement at 
the time of publication. 

 
If you were legal counsel for Frying Nemo Fish & Chips, and this case were happening in 
Canada, which of the following arguments would you most want to make? 

a. Consumers are likely to be confused by the similarity between the name of the 
restaurant and the title of the Disney film, thus infringing Disney’s trademark. 

b. The similarity between the name of the restaurant and the title of the Disney film is 
permissible expression, based on the precedent in Michelin v CAW. 

c. The similarity between the name of the restaurant and the title of the Disney film does 
not constitute copyright infringement, based on the precedent in Mattel. 

d. The similarity between the name of the restaurant and the title of the Disney film is 
not likely to confuse consumers, based on the precedent in Mattel. 

e. The restaurant has the right to use the name “Frying Nemo,” having purchased and 
owning a physical copy of the Disney DVD, based on the precedent in Théberge. 

 
The correct answer is D. Assuming the film name is a trade-mark, and considering the factors 
listed in subsection 6(5) of the Trade-marks Act as applied in Mattel, consumer confusion is 
unlikely. Specifically, although the degree of resemblance between the names is similar (but not 
identical), the nature of the wares, services or business and the nature of the trade are quite 
different. A is incorrect because consumers are not likely to be confused by the similarity (as in 
Mattel), plus this is not an argument you would make as the defendant but rather is an argument 
supporting the plaintiff. B is incorrect because Michelin would support the opposite result: that 
expression using someone else’s intellectual property is not permissible. C is incorrect because 
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Mattel was a trade-mark case, not a copyright case. E is incorrect; while Théberge might permit 
the restaurant to use the physical property as it wishes (e.g. as a coaster, a decoration, a Frisbee, 
etc.) it does not give the restaurant rights to the intellectual property. 

 

II. ANSWER 3 OF 4 QUESTIONS IN THIS PART, WHICH IS WORTH 60% 
OF THIS EXAM. 

1. On November 30, 2013, ESPN published the following report on its blog: 
 

Players weigh in on selling memorabilia
  

 
 

It’s a touchy subject in college football.  

We can thank Ohio State for that.  

Just talking about selling college memorabilia 
immediately triggers beads of sweat to form 
on athletes’ foreheads. Not because they might 
be guilty of it but because they’re afraid 
anything they say could incriminate them.  

After all, according to the NCAA, selling or 
trading memorabilia by college athletes is 
deemed illegal. The NCAA equates getting 
money for memorabilia to receiving improper 
benefits. 

But it belongs to the athletes, right?  

When Florida wide receiver Deonte Thompson 
was recently approached with the question of 
college athletes being allowed to sell their 
game-worn jerseys or championship rings, he 
hesitated for a few seconds before reeling off a 
string of “I don’t know” responses as he shook 
his head. 

A common response, but there were some who 
didn’t shy away from confronting the issue.  

Tennessee defensive tackle Malik Jackson 
feels as though the jerseys, socks, belts, pants 
and rings given to players should be 
considered their property. And in this country, 
you’re allowed to sell your property.  

“If they give it to us, it’s ours. We should be 
able to do what we want,” Jackson said. “You 
have coaches making millions and players who 
gotta wonder what they’re going to eat toward 
the end of the month because we’re not getting 
paid.  

“I feel like if it has my name on the back of the 
jersey, I should be able to do what I want with 
it.”  

Jackson transferred from USC last summer. In 
his time there he went to a Rose Bowl, getting 
a special bowl jersey and ring for winning. To 
his credit, he hasn’t needed the extra money 
and said he has never thought about selling his 
Rose Bowl ring or jersey.  

And that’s the general consensus from players 
around the league. Most feel as though players 
should be able to sell what is rightfully theirs, 
but most would rather keep their items for 
memory’s sake.  
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Arkansas wide receiver Jarius Wright agrees 
with Jackson, but personally doesn’t think 
selling memorabilia is right. He’d rather 
“cherish it and give it to his kids.”  

Mississippi State defensive tackle Fletcher 
Cox said he wouldn’t sell any of his items, but 
didn’t consider it wrong for players to be able 
to. For some players, Cox said, affording 
everyday comfort items is hard because of 
financial hardships. If players are struggling 
for money, Cox thinks they should be able to 
sell their gear in order to get by.  

He’s also in favor of student-athletes receiving 
some sort of extra compensation because he 
sees college football as actual work.  

“The way I look at it, football is a job to us,” 
Cox said. “We always talk about it as a job. 
We’re in football all day. You really don’t 
have time for a part time job, like a regular 
student would.”  

We heard and read about proposals to give 
student-athletes extra funds, but that process is 
still in the ground stages. So, why not put in 
the hands of the athletes? If they own their 
jerseys, gloves and championship rings, why 
shouldn’t they be able to sell them for some 
extra cash?  

Will it transform a 4.4 guy into a 4.2 guy? Will 
a quarterback have a tighter spiral because he 
sold the jersey he wore in the national 
championship?  

No, but it will help those in need, and while 
Wright might not agree with the idea, he 
understands the sense it makes to allow 
athletes to sell what belongs to them.  

“I know I don’t have much say so in that, but 
in a way they should be able to sell it because 
once the school gives it to them, it’s theirs,” he 
said. 

 
Should college athletes be able to alienate their sports memorabilia, and if so, how? With 
specific reference to the concepts and principles of property law applied throughout our 
course, why or why not? 
 
This question raises issues around the nature of property, in particular the correlation between 
justifications for property and the content of the bundle of rights it includes. The basic question 
is whether ownership of an object inevitably includes the right to sell it and/or give it away. Put 
differently, without the right to sell/give an object, can the object be considered one’s property at 
all? Provocation to consider these issues begins with the sentiment, “in this country, you’re 
allowed to sell your property.” Students were rewarded for interrogating that proposition (as the 
judges in Yanner v Eaton did): Is property essentially the right to exclude (e.g. Merrill), or is it a 
bundle of rights including or not including the right to sell/give (e.g. Honore), or does property 
mean nothing at all (e.g. the legal realists)? The best students realized how the answer to that 
question is connected to the aims that the institution of private property serves. If the aim is to 
establish a market for memorabilia, transferability is essential, as Posner points out. If athletes’ 
property rights arise in recognition of the value their efforts (labour) has created, then why 
should they not be able to do as they please with their property? However, if these rights are in 
recognition of some deeper connection with their accomplishments or persona, would such 
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principles be undermined by permitting athletes to alienate these objects? Some students drew 
analogies to the inalienability of Aboriginal title; although the contexts are of course very 
different, the principles are arguably similar. Other students pointed out that all property is 
regulated in some ways, as discussed in cases such as Moore and many others studied throughout 
our course. One might “own” an ounce of marijuana, but that does not mean one is lawfully 
permitted to sell (or even posses) it. Ownership and regulation of property are different concepts. 
Also analogous to Moore are ironic inequities, which some students observed are created by the 
fact that the NCAA (like Dr. Golde) is permitted to profit from ownership of athletes’ 
memorabilia (and indeed personas and performances), but the athletes themselves (like John 
Moore) are not. Among the other issues students might have discussed is whether there is any 
justifiable distinction between sales and gifts (inter vivos or testamentary), an analysis invited by 
one athlete indicating he would rather “give it to his kids” than sell it. Is there any basis on which 
one form of alienation ought to be permitted, but another not? Many students dwelled, 
sometimes too much so, on the issue of gifts. While there was possibly an issue of whether teams 
loaned or gave memorabilia such as jerseys and equipment to players, the more interesting issue 
was whether the gift was absolute or conditional, and if the latter, an impermissible restraint on 
alienation (based on Trinity College), which ties directly into the essence of the question. 
 

 
2. On November 25, 2013, Bob Potts said during a guest lecture at the University of 

Ottawa, in reference to his clients the Algonguins of Ontario: 
 

“They think seven generations ahead, and that’s what the Agreement in 
Principle is designed to do.” 

Explain and opine on the significance of excerpts from Chapter 5 of the Agreement-in-
Principle in light of that particular comment by Mr. Potts and your understanding of the 
rules of property law studied during our course: 

 
PRELIMINARY DRAFT 

COMPREHENSIVE LAND CLAIM 
AGREEMENT-IN-PRINCIPLE 

 
AMONG: 

 
THE ALGONQUINS OF ONTARIO 

-and- 
ONTARIO 

-and- 
CANADA 
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PREAMBLE 
 
WHEREAS the Algonquins are an Aboriginal people of Canada within the meaning of section 
35 of the Constitution Act, 1982; 
 
WHEREAS the Constitution Act, 1982 recognizes and affirms the existing Aboriginal and treaty 
rights of the Aboriginal peoples of Canada, including rights that may be acquired or recognized 
by way of land claims agreements; 
 
WHEREAS the Algonquins maintain that they have never been party to, nor beneficiary of, any 
treaty or land claim agreement with the Crown whereby they have ceded their Aboriginal rights, 
including Aboriginal title; 
 
WHEREAS the Algonquins assert Aboriginal rights, including Aboriginal title, to particular 
lands in Ontario and Quebec based on their traditional and current use and occupancy of the 
lands and waters; 
 
WHEREAS the Algonquins, Canada, and Ontario have agreed to negotiate in order to clarify the 
rights of the Algonquins under section 35 of the Constitution Act, 1982 in Canada, except in the 
province of Québec; 
 
AND WHEREAS this Agreement-in-Principle shall form the basis of negotiations towards a 
Final Agreement that will clarify Algonquin rights that will be recognized and affirmed by 
section 35 of the Constitution Act, 1982; 
 
NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS: 
… 
 
CHAPTER 1 DEFINITIONS 
… 
 
“Algonquin Institution” means an organization or organizations with legal personality, under 
either Provincial Law or Federal Law to be approved by the Algonquins to hold land or capital 
and to manage other claim assets and responsibilities under the Final Agreement …; 
… 
 
“Settlement Lands” means the lands to be transferred in fee simple to one or more 
Algonquin Institutions pursuant to the Final Agreement …; 
… 
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CHAPTER 5 LANDS 
 
5.1 ALGONQUIN SETTLEMENT LANDS 
 
5.1.1 The Final Agreement will provide that Ontario will transfer the parcels identified on the 
Descriptive Plans in Schedule 5.1A, being not less than one hundred and seventeen thousand, 
five hundred (117,500) acres, as Settlement Lands to an Algonquin Institution following the 
Effective Date in accordance with the Implementation Plan agreed to by the Parties …. 
 
5.1.2 The Final Agreement may identify parcels of Federal Crown Land that may be transferred 
to an Algonquin Institution as Settlement Lands in accordance with the Implementation Plan 
agreed to by the Parties pursuant to Chapter 14 …. 
 
5.1.3 Subject to the exceptions set out in the Final Agreement, the Settlement Lands identified in 
5.1.1 and 5.1.2 will be transferred in fee simple absolute and will include all surface and 
subsurface rights including, without limitation, all Minerals on, under or within those lands. … 
 
Much like the previous question, this question invited analysis of the nature of property rights, 
specifically a comparative analysis of common law Aboriginal title and fee simple ownership. At 
first glance, the Algonquin “seven generations ahead” perspective seems to resonate with the 
notion of perpetual interests in land, i.e. the fee simple. Students who drew upon Ellickson’s 
work to make this connection were rewarded. Ellickson points out that potentially perpetual 
interests allow current owners to internalize the net present value of future costs and benefits 
associated with the land. Although Ellickson’s perspective is purely economic, arguably it 
correlates at least somewhat with Aboriginal conceptions of resource (including land) 
stewardship for future generations. The much more difficult aspect of fee simple ownership that 
students were expected to grapple with is alienability. The Supreme Court was clear in 
Delgamuukw that alienability is inconsistent with the justification for Aboriginal title, namely an 
innate connection between Aboriginal Peoples and the environment in which they live (and have 
lived since time immemorial). Alienable fee simple ownership is ostensibly incompatible with 
this principle. Students who performed well on this question referenced Bob Potts’ remarks 
regarding flexibility, and the Algonquins’ potential need to adjust their portfolio of land 
ownership through market transactions in the future. No student did well on this question without 
discussing the legal means through which this tension is reconciled—the trust. As explained in 
detail by Bob Potts, that is the “Algonquin Institution”, i.e. the organization with legal 
personality, through which the reconciliation of present legal title and future beneficial interests 
is possible. Students were not penalized for discussing portions of the Preamble to the A.I.P., but 
received no marks (i.e. wasted precious time) for merely describing (as opposed to applying or 
critiquing) the legal rationale behind these principles. Chapters 1 and 5 of the A.I.P. were at the 
heart of this question; not the Preamble. In contrast, students did receive some modest 
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recognition in their grades for analysing the significance of not only the fee simple nature of the 
title obtained under the A.I.P. and the institutional arrangements through which that title is held 
but also of the reference to subsurface rights. In short, arrangement is akin to the common law 
principle of cujus es solum, but somewhat different from the statutory arrangements governing 
the grant of mining and mineral rights in most provinces (which are often granted separately 
from surface title). 
 

 
3. On November 15, 2013, the Kenyan website StandardMedia.co.ke reported: 
 

Matrimonial Bill: Just who makes greatest contribution in marriage? 

Fourty two-year-old Elsie has been embroiled 
in a bitter dispute over sharing of matrimonial 
property after the dissolution of her six-year 
marriage. Elsie, a mother of two, had been 
working in the private sector where she earned 
Sh300,000 [~ CAD 3,600]. 

Her husband Jacob, a civil servant, earned 
nearly five times less. Five years into the 
marriage, Jacob landed a job in an European 
capital that came with a monthly salary of Sh1 
million [~ CAD 12,275]. 

Elsie had only two options; to stay in Nairobi 
and keep her plum job, or accompany her 
husband and give up the hefty perks. She 
chose the latter. Within a year of taking up the 
new job, Jacob bought a home in Nairobi 
worth Sh7 million [~ CAD 86,000]. 

Five months later, the marriage hit the rocks, 
sparking off a protracted legal battle over 
sharing of property, amid questions of who 
had made the greatest contribution to the 
marriage.  

It is such questions that the Matrimonial 
Property Bill, recently passed in Parliament, 
seeks to address, as debate rages on the 
importance of amending provisions that had 

sought to have spouses share property equally 
upon dissolution of a marriage. 

Eighty-seven MPs voted to have the sharing of 
matrimonial property pegged to each spouse’s 
contribution, while 28 backed the sharing of 
property on a 50-50 basis. 

Nairobi Lawyer Mugo Kamau is among those 
that welcome the Bill. He argues that 
provisions on sharing matrimonial assets 
should not be viewed as being unfair to 
women, because they target both spouses. “We 
have women who have acquired wealth while 
married, and husbands who do little to support 
them. Sharing property on an equal basis in 
such a case would mean such men would get 
what they have not worked for. … 

Kamau says it is important to note that 
contribution in a marriage is not only 
monetary, and there are options for women to 
‘insulate’ themselves to avoid cases where 
they find themselves holding the short end of 
the stick. “There is provision in law for joint 
ownership, but most women are afraid of 
taking this route because they don’t want to 
look as though they don’t trust their spouses,” 
he says. … 
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The Matrimonial Property Bill acknowledges 
that contribution in a marriage could either be 
monetary or non-monetary, and includes 
domestic work and management of the 
matrimonial home, childcare, companionship, 
management of family business or property, 
and farm work. But it is these non-monetary 
contributors that those faulting aspects of the 
Bill argue are difficult to quantify. 

During debate in Parliament women MPs 
argued that … the fact that many women stay 
at home to cook, clean and take care of the 
children, formed part of the non monetary 
contribution to a marriage that entitled them to 
an equal share of matrimonial property. …

One week later, on November 22, 2013, the UK’s Guardian published this editorial: 
 
Why Kenya must not pass its revised marriage property bill 

 
Three years ago, the world cheered when 
parliamentarians drafted, and voters approved, 
provisions in the country’s new constitution to 
guarantee women equal access to and control 
over land. 

The move was based on the understanding that 
about half of the agricultural labour in Africa, 
and Kenya in particular, is done by women. In 
this context, support for women’s rights to the 
land they farm is part of a larger strategy to 
economically empower some of the most 
disadvantaged women in the world – Africa’s 
rural women. … 

But then on 12 November a majority of the 
country’s parliamentarians – over the 
objections of many of Kenya’s female 
lawmakers – voted to amend the country’s 

matrimonial property bill, which has been in 
development since 1997. … 

Part of the problem is that it defines 
matrimonial property as only property that is 
jointly owned by the spouses. Given the 
predominant customs in Kenya – in which 
men inherit property and women move in with 
their husband and therefore do not own land – 
very little, if any, property will be considered 
matrimonial in nature under this narrow 
definition. 

If signed into law, this bill will allow women 
to be stripped of any family property, 
including the home in which they live, upon 
divorce or the death of their husband. Even 
though married women contribute to the 
wellbeing of the family, caring for the home 
and for children, their labour will not count in 
the division of property. … 

At the same time, the bill also provides that 
any household debts are evenly shared 
between husband and wife upon dissolution of 
the marriage. 

This is a step backward for Kenya. … 
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Based on your knowledge of Canadian law, how would you have advised Kenyan 
Parliamentarians to vote on or amend the proposed legislation? If Parliamentarians failed 
to enact statutory reforms, how might Kenyan courts apply Canadian precedents to handle 
cases such as that of Elsie and Jacob? 
 
This question required students to compare—and express an opinion—about Canadian 
matrimonial property law, drawing on both Professor Gruben’s lecture on the family law 
legislation and our class section’s additional coverage of the equitable doctrine of constructive 
trusts. It was not possible to score well on this question without indicating specifically what you 
would have advised Kenyans to do, and why. As you know, section 3 of the Family Law Act 
makes equal sharing of family property at marriage breakdown the default situation in Ontario, 
because child care, household management, and financial provision are inherently joint and equal 
responsibilities in a marriage. This is the approach (predominantly male) Kenyan 
Parliamentarians rejected. The Guardian editorial laments that amendment; do you? Many 
students preferred the Canadian approach, pointing out that the example offered by Nairobi 
lawyer, Kamau, in which “men would not get what they have worked for”, is hardly the typical 
situation, for reasons the Guardian editorial identifies, i.e. predominant customs and the realities 
of agricultural labour practices. Canadian law is also different in its definition of “net family 
property”, which, unlike “matrimonial property” in the proposed Kenyan law, is the value of all 
the property acquired during the marriage (with only a few exceptions), not just jointly owned 
property. Canadian courts have discretion to vary the equalization in certain circumstances; in 
Kenya, contribution-based division would be the default. 
 
Students also had to respond to the second part of this question with an application of equitable 
principles, constructive trusts in particular, to the brief factual situation of Elsie and Jacob. 
Although few details are provided in the report, students were expected to note the parallel to 
Vanasse v Seguin, where the female partner moved cities, sacrificed career opportunities, and 
became her family’s primary care giver. A point of distinction is that Elsie and Jacob were 
married; the Canadian family law of constructive trusts is applied primarily between common 
law partners. Despite the lack of detail, students were expected to at least attempt to apply the 
general 2-stage framework for analysis of a possible unjust enrichment (with each of its 3 sub-
stages) and remedial constructive trusts (including the basis on which the quantum of an award 
might be made). The strongest students separated themselves from their classmates by explaining 
the law in reference to hypothetical scenarios, comparative case law, and/or assumptions about 
Elsie and Jacob’s situation, while students who did not perform as well tended merely to 
transcribe the abstract legal framework from their course notes. The difference between students 
who were well prepared based on their readings during the term, and students who were not, was 
readily apparent in this regard. 
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4. On August 8, 2013, the law firm Pinset Masons reported on the following case decided 
last summer in the United Kingdom: 

 
Businesses have right to access former ‘agent’ CEO’s emails, rules Court of Appeal 
 

 
 

The Court overturned a ruling by a High Court 
judge who had refused to grant a shipping 
company an order permitting it access to the 
contents of emails held on a personal computer 
belonging to the company’s former chief 
executive. 

Philip Adkins had worked for Fairstar Heavy 
Transport (Fairstar) as its chief executive. 
Adkins lost his job as chief executive when 
Fairstar was bought over by a rival company. 

While contracted by Fairstar Adkins had 
agreed a shipbuilding contract with a Chinese 
shipyard. A dispute has arisen as to the 
potential cost liabilities Fairstar faced under 
the terms of the contract and Fairstar has 
sought access to the contents of Adkins’ 
emails from his time as its chief executive. 

Fairstar claimed that the contents of the emails 
held on Adkins’ personal computer was its 
property and that it should be granted 
permission to both copy and inspect those 
communications. Adkins, though, claimed that 

the email contents should be classed as 
‘information’ with no proprietary quality 
which Fairstar could claim ownership of. … 

High Court judge Mr Justice Edwards-Stuart 
ruled that the company had no right over the 
ownership of the email content and therefore 
rejected Fairstar’s request for an independent 
inspection of Adkins’ emails to take place. The 
judge said that there was nothing set out in 
case law in England and Wales that provides 
that there is a general proprietary right in the 
content of information. 

However, the Court of Appeal has now 
overturned that ruling. It ruled that businesses 
do have a right to access email contents 
relating to its business affairs held by former 
workers who act as agents on their behalf. It 
said it was unnecessary to determine whether 
the contents of those emails could be classed 
as property or information with proprietary 
qualities. … 

“In my judgment, the [High Court] judge 
ought to have made an order for inspection of 
the emails on the computer. He was not 
prevented from doing so by his conclusion that 
there was no proprietary right in the content of 
the emails. The absence of a proprietary right 
would not affect the legal right of the principal 
to an inspection and copying remedy against a 
former agent in respect of the emails. It was 
not necessary to decide the property issue in 
order to make the order for inspection or 
copying,” he said. 

The Court said that ‘principals’ in agency 
arrangements have a general right to access 
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agents’ documents relating to their business 
affairs. This, the judge said, was regardless of 
whether the documents are in paper or 
electronic form. Lord Justice Mummery 
applied this thinking to determine the outcome 
of Fairstar’s appeal. 

“The form of recording or storage does not 
detract from the substantive right of the 
principal as against the agent,” the judge said. 

 
Assuming that you represented Fairstar responding to an appeal of Lord Justice 
Mummery’s decision to the United Kingdom’s Supreme Court, what arguments would you 
make? On the basis of what particular legal doctrines and concepts of property law would 
you challenge the initial decision by Justice Edwards-Stuart? What legal doctrines and 
precedents studied in our property course support Fairstar’s rights against Adkins, which 
were upheld by Lord Justice Mummery? 
 
By the time the best students reached this last question, they realized it was the third on this 
exam addressing essentially the same basic issue we began our course with in September, via 
Yanner v Eaton: What is “property”? Unlike questions 1 and 2, however, this question focussed 
less on the bundle of rights (i.e. alienability) and more the object of the rights. Students were 
expected to pinpoint the gist of the differences in opinion between the trial and appellate 
judgments reported: The trial judge said emails are property while the appellate judge said they 
are not. Strong answers to the first two sub-questions (what arguments would you make on 
appeal; on what basis would you challenge the trial judgment) depended on an understanding of 
the differences between those rulings. The best students made analogies to numerous other cases 
exploring property in novel cases, including whether emails are “quasi-property” like the news, 
or a kind of “cyber-property” like domain names. Concise and insightful discussions of public 
policy implications, drawing on but distinguishing Intel v Hamidi and the cases cited therein, 
were rewarded. Students were also expected to understand that the reason it didn’t matter was 
because of the principal/agent relationship, and hence a corresponding fiduciary obligation and 
potentially an institutional constructive trust (the core of the third sub-question). Although 
constructive trusts weren’t mentioned in the report as the basis for the decision, clever students 
saw the parallel with Soulos v Korkontzilas, and analysed what might be the property held by 
Adkins (the agent) in constructive trust for Fairstar (the client/principal). The intangible nature of 
the “documents” was not a problem for the Court of Appeal; many students explained why with 
reference to the same cases that explain why, as the trial judge held, emails might be “property” 
in the first instance.

 
THE END. 
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This was admittedly a difficult exam. There was a wide and clear separation between the top 
students and the rest of the class. The exam was not, however, too difficult. Its fairness was 
validated by the fact that an equal number of students did very well as did very poorly. Still, even 
with this difficult exam, students in our section performed exceptionally well overall. High 
marks on the responses factored into this performance. The class GPA based on both the 
responses and the exam was 6.7, at the very upper end of the spectrum of grades allowed by our 
Faculty regulations. Depending on the performance of students in other sections, grades may 
need to be reduced following your DR assignments. 
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